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Averting a Bhopal Legal Disaster

By Douctas J, Besturov
'And Prrr REUTER

“*Flve months ago a gas leak at 2 Unfon
Carbide Corp. chemical plant In Bhopal, -
Ind!a, killed an estimated 1,700 Indlans and
{njured is many as 200,000 mare, The scale
of death and suf{enng madethis a singular
human disaster. Now it seems that the out-
come of the resulting ltigation will be an-
other disaster: Either the victims will re-
cetve grossly Inadequate {and much de-
layed) compensation or U.S. firms operat-
Ing overseas will face uniquely onerous
legal liabiiity, {urther handicapping them
in competing with {oreign (irms. But with
leadership (rom both governments, the in+ '
terests of all parties can be reconciled.

Most lawsuits are settled, and, ‘proba- -

bly, so will be this one, Union Carbide

Chatrman Warren Anderson accepted
“moral responsibility* for the tragedy, *
and the company has already pledged §T -

rultion to survivors (or “lmumediate (n-

tenim refief.” But no legal settlement {s °
likely beflore we know where the case -

would be tried. \Vhy? The posnbtuty of pur
nitive damages.

The recent legal ]ockeymg comes dawn
ta the simpte question-of forum: Will the
Bhapal victms persuade some U.S. tnal
court to accept furisdiction aver their .
claims? So central ls this issue to the out-
come of the case that the Indlan govern-
ment, In Joining the suit, has also asked
that the case be bandled in !.he US.
Only inthe US. [ .- .

Two (actors bring the Bhopal case to
U.S. shores. First, Indian courts do not
seem 10 be equpped [or 2 case of this
magnitude. U.S. courts have developed
procedures, however cumbersome, (or
handling cases with very large numbers of
planti{ls and complicated legal and scien-
lific issues. In fact, many experts believe
that, should the effort to bring liigadon in
the U.S. fail, no swt will ever be liled In
India. Instead, Union Carbide would settle
{or negligible armounts per victim,

Second, unbounded damages to “pun-

ish* defendants, a uniquely U.S. Inventian,
could be awarded. They are not avalable
anywhere else in lhe worid. To punish
wrongdoers, other societies rely on cnmi-
nat prosecution or other governmental
sanctions. In recent years, however, U.S.
Judges have progressively expanded the
old English cowunon law concept of pum-
tive damnages (ongnally limited to nar-
rowly circumscribed situations in which
ordinary damages were deemned {nade-
quate) so that they can be awarded against
any defendant whose behavior suggests a
teckless or wanton disregard [or safety -

K

“allegations udready made against Unlon

Carblde. Puniive awards of between §i
.miilton_3nd $5 milllon are no longer un-
usual Recognize that those were awards in
lavor of Indlvidual plainti{fs and ane sees

A_'_why these claims are In the billions.

The magnilled liabillly Unlon Carbide

.fwould face in U.S. courts will undoubtedly
“lead it to argue that the suits belong in In-
..dla. U.S. judges retain discretion to dis-
. miss lawsuits that, although (alling under

their formal junisdiction, should be braught

“elsewhere. Is it more convenient, given the
wilnesses and documents, {0 have it heard
in the U.S. or in India? .

_There Is 2 nasty element of Russian

5 muleue here. I{ me plalnuru prevall on

200,000 injurcd — some very seriously, some
. only slightly—we base our estimate on a
.. Rand study of asbestos litlgation. The ay-

erage payment to asbestas victims, a popu- *

latlon wath similarly varied injuries, was
- §64,000. Using the same adjustment for In-

dlan lncome, we project an average of §1,- -

100 (or each Injury, which would total $220
milllon. In all, Union Carbide might expect
an ‘ol{er of between $200 millicn and $300
milllon 1o receive serious consideration, if
punitlve damages were not a factor.

The U.S. lawyers representing the vies *

tims, sensing tie possibillty of an astro-
fnomical award of punitive damages, will
have litlle incentive to sette for compensa-
tory damages. Since their contingency fees

' The only way to break the deadlock and eniure
pfomp: ‘and adequate payment to victims is to separate -

" the question of compensation from that of punishment.

lhe {orum lssue, mey win blg, Unlon Car-’

- bide could be pushed to bankruptcy. If the
. company can persuade U.S. courts (o dis-

miss the suils, the victims would lose most

of their bargaining pawer, and they would
. be compeifed lo sete (or far less than
they couid get now. * . -+
Furthermare, the cutcome of this gam
ble will not be known for three or four

.+ years, at best. The forum (ssue cannot be

definutively decided untll appeals are ex-

... hausted. In the meantime, the victims will

Jbe left waitlng. -+ - )
The vast disparily bl the likely out-
comes {n U.S. and [ndlan courts is what

, makes an early compromise unitkely, Un-

fon Carblde, with its public image and the
prospect of unbounded punitive damages

- In mund, should be wiiling to settle for an

amount approximating the actual damages
Inflicted. But {t will see little reason to of-
fer more than an appropnate premium for
early settlement unut the impositon of pu-
nitive damages seems probable.

A very rough calculation can be made
of the probable compensatory (not puni-
tive) award. Based on 2 recent Rand Corp.

* study of wrongful-death awards in Chi-
€a1go, an Amencan’s life is worth abaut

$£00.000. But in Setting monetary value on
the damage inflicted, U.S. courts wil! take
into account the differences between U.S.
and Indian costs and standards of living,
Indian per capita gross national product is
only about 1.J% of the U.S. tigure (3258
comparcd with $15,000). Thus a U.S. court
might award only $3.500 for an Indian’s
death. Multtplied by 17.000 deaths, this
would come to about $14.5 million. For the

- 8ges are bolstered by a2 pumitive award,
- they will go for double or nothing. Actu-
aly, it is more likely tenfold or nothing.

The fate of the Bhopat vietims should
Nk Binge on such an outrageous gamble,
« There is only one way ta break the present
deadlock and ensure prompt and adequate
payment to the vicums: The queston aof
compensation must be :epamted {rom ma

queston of punishment,
The Indian and U.S. governments

. shouid establish a special, bilateral tribu-

nal fo handle the claims. By agreement
among them, Union Carbide and any other
responsible partes {there may be more de-
fendants) should be required lo provide
full and prompt compensation (or the vic-
Ums. A government-lo-government agrees
ment s needed o prevent the piaintifls’
“U.S. lawyers (rom challenging the setue-
ment ln court. Although congressional ac.
tlon would be preferable, such a claims
tribunal could probably be established by
executive order, as was the one created by
President Carter as part of the lranian
hastage settlement.

Punitive damages should be exciuded.
This quintessentially Amencan delegation
_of law-enforcement powers (o private Iiti-
‘gants is not needed {0 meet the pressing
needs of the victims. The Indian govern-
ment, like the victims, should be willing to
trade off the long-term possibiiity of a
windfalt gain {or the certainty of Immed!-
ate payment of sausfactory compensation.
{Such practical compromises [requently
resolve domestic Yuigation when the possi-
bility of unbounded damages Is balanced

will be relatively modest unless the dam-

8gainst questionable Uability.) It the In-
, dian government thinks that punitive ac-

- * tlon IS needed, it can bring the appmpru(e

-cnmtnal prosecutian—in India. . ,.,

- - Besides being falr to the victims, mch
ln agreement would be in the U.S.'s inter-
est. As i society, it has decided to Lmpase
"punilive liability on business (0 protect
JU.S. citizens. Many Americans, urder-
" standably, would like Lo hold U.S. busmess
- lo the same levels of Uability for its actians
. overseas. But dotng so handlcaps U.S.
-firms as they compete against f{oreign
{Irms that do not carry similarly expensive
llabilittes, Whether the U.S. thinks other
countries should do so is beside Lhe paint.

: It can't make them assume thase lizbili-
_Ues, and the result will be the further joss
“of overseas markets for U.S. flirms. :

: Sensitlve to Accusatlons S
Alsa, riot every country can afford Us.
. levels of liabillty. Even if other deveioped
countries decided to adopt those other son-
“ ders of contemporary America-sine: ua-
bility, punitive damages, contingen
. fees—{L Is not clear that the Third \\:rid
“ would want to buy them, embedded in ex-
" ports and investment. Countries like 1sdia
may reasonably deem them unnecessary
" luxuries, just as an indian OSHA might al-
low much laxer workplace safety than
¥ would its U.S. counterpart. 1t Is not the
U.5.'s place to tmpase IS tules concerzing
" salety and Uablity.

We harbor no illusions, though adout’
fhe ¢agerness of either government to pur-
sue this seemingly sensible resolution. The:
U.S. government will ba sensitive 1o accy-:
sauons that it Is protecting 2 major U.S.
corporation and condoning the exploitziion
of Third World peoples.

The Indian government, too, will (2ar
charges that it {s kowtowing to an “imreni-
alist”* nation. Better ta leave the matter in
the courts and, if the outcome’is na recavs .
ery {or the victims, the “Impenalists™ can
still be blamed.

Nevertheless, both gavernments bive
ample reason for conciuding that a2 com-
pensation-based setUement Is in the tuter-
est of all concerned. I{ either government
summons up the courage (o pursue its en-
lightened seif-lnterest—and the best Lo:ar -

Jests of the victms—the other would be
shartsighted 1o reject Wthe offer.
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