Children’s Issues

Child Protective Services

Liability: When the
System Fails

ver the past 30 years, sub-

stantial progress has been

made in combating child

abuse and neglect. Last year,
over 2 million reports of suspected
child abuse and neglect were received
and investigated by social service and
law enforcement agencies—15 times the
150,000 reported in 1963. Public child
protective agencies have been established
in almost every community. They super-
- vise more than 500,000 families and pro-
vide foster care services to more than
400,000 children.!

Nevertheless, major gaps in protection
remain. Twenty-five to 50 percent of
deaths from child abuse involve children
who were previously reported to author-
ities for suspected maitreatment.2 Tens
of thousands of other children suffer
serious injuries while under the super-
vision of child protective agencies.

At the same time, overreaction to
complaints of abuse plagues the system.
Children have been removed from paren-
tal custody and placed in foster care for
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weeks and months based on the most
cursory investigations. Sometimes the
children were removed on the basis of
unvalidated complaints.

Many courts have begun to find that
when child protection agency employees
fail to do their jobs well, the agencies
and the employees may be liable for re-
sulting injuries. But plaintiffs have suf-
fered some setbacks. For example, in
1989, the U.S. Supreme Court held that
the failure to protect a child who had
been reported to a child protective agen-
cy as in danger—and who was under the
agency’s supervision through home visi-
tation—was not an actionable claim un-
der §1983 of the Federal Civil Rights
Act. The case was DeShaney v. Winnebago
County Department of Social Services.

Joshua DeShaney’s noncustodial moth-
er sued the county child protective agen-
cy for Joshua’s permanent brain damage
caused by abusive beatings while he was
in his father’s custody. She alleged that
the agency was aware that Joshua had
suffered serious injuries on a number of
occasions and that for 14 months a case-
worker had visited Joshua’s house sev-
cral times and had seen the injuries.

The Court rejected the mother’s claim,
finding the caseworker’s knowledge of
the injuries irrelevant. The Court held
that ““the Due Process Clauses generally
confer no affirmative right to govern-
mental aid, even where such aid may be
necessary to secure life, liberty, or prop-
erty interests of which the government
itself may not deprive the individual >4

In a footnote, the Court mentioned that
the state mgght have the duty to protect
a child from abusive foster parents.’
DeShaney hinged on whether a ““special
relationship” between the endangered
child and the child protective agency
had been created under federal law. De-
spite the Supreme Court’s ruling, many
state courts—before and since that case
was decided—have held that a special re-
lationship is created by state law.

Liability for Inadequate Protection
Although a number of cases have.re-
jected child protective agency liability
for either jurisdictional, procedural, or
substantive reasons, there is a reasonably
well-established body of case law holding
these agencies (and individual workers)
liable for either inadequately protecting
children or violating parental rights.

Failuve to accept a veport for investygation.
Since the early 1960s, all states have
passed laws that require certain profes-
sionals to report suspected child abuse
and neglect to child protective agencies
o, in some jurisdictions, to the police.
These agencies, in turn, must accept
and investigate all reports that are made
to them according to these laws.

An agency can be found liable for fail-
ing to investigate a report of suspected
child maltreatment. In Mammo v. Ari-
zona, a noncustodial father reported that
when he visited his three children he
noted bruises on the two aged two and
four.¢ He told the Arizona child welfare
agency that the mother would not let
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Most cases of reported child abuse
require prompt and thorough inves-
tigation to determine whether they
are well founded. But there are some
cases when a report is so lacking in
support that an investigation either
should not be done or should be
postponed pending receipt of addi-
tional information or evidence.

Child abuse reports should be re-
jected by child protective services
agencies as not worthy of investigation
when:

» the allegations clearly fall outside
the definitions of “‘child abuse’> and
“‘child neglect™ as they are established
by state law. (Examples include cases

i which the alleged victims are not

- claims of family problems that do not
-amount to ‘child abuse or neglect.)
» the person reporting the abuse

- can give no credible reason for sus-
- pecting that the child has been abused

of maltreatment is not required, some’
- evidence 1s.)

-~ is unfounded or made for malicious
- purposes. (Anonymous reports, re-
~ports from estranged spouses, and

atically rejected; but they need to
-~ be-carefully evaluated:)

- In questionable circumstances, the
gency should call the person who re-
ported the abuse before deciding to
eject a report. In cases where this is
-appropriate, rejected reports should
“be referred to other agencies that ¢an
provide services that the family may
need. E

‘Immediate Action
Sometimes, an investigation will pro-

that i$ so severe that immediate ac-
.tion should be taken to remove the
child from the abusive environment.
Quick protective action is required
when: .
- » the child was assaulted—hit, poi-

ous injury resulted.
» the child has been systematically
tortured or inhumanely punished,

- children as defined by the statute and * tial food or nourishment from the

'orneglected. (Although actual proof. -

» there is evidence that the report -

even previous unfounded reports from -
the same source should not be auto- -

duce evidence of danger to a child -

soned, or burned so scverely that se- -

Protective Custody:
Making Difficult Decisions

(For example, the child was locked .
in a closet for long periods or forced N

to eat unpalatable substances.)

» the parent’s reckless disregard for

the child’s safety caused serious in-
jury or could have done so. (For ex-
ample, the parent left a young child

in the care of an obviously irresponsi- -4

ble or dangerous person.)
» the physical condition of the
home is so dangerous that it poses

an immediate threat of serious injury. * |
(For instance, when exposed electrical
wiring creates an extreme danger of

fire.)

» the child has been sexually abused

or sexually exploited.
» the parents have withheld essen-

child.
» the parents refuse to obtain or
consent to medical or psychological

care that is needed immediately for
the child to prevent or treat a serious.’:

injury or disease.
> the parents appear to be suffer-

ing from mental illness, mental retar-:

dation, drug abuse, o alcohol abuse

- 50 severe they cannot provide for the.

child’s basic needs:

» the parents have abandoned the

child. _
» there is reason to suspect that

“abusive parents may flec the area -

with their child. (For example, when

the parents-have a history of frequent :
~moves or of hiding the child fron
_outsiders.) : ’

» there is specific evidence that the

parents’ anger and discomfort about |
the report and the subsequent inves-
“tigation will result in retaliation b
against the child. (Such information
could be gained through a review of
the parents’ past behavior toward the * -

child, the parents® statements and

‘behavior during the investigative in-

terview, or reports from others who
know the family.)

» the parents have been arrested |
(for any reason) and there is no one |

to care for the child.

In any of the above situations, the -

younger the child, the greater the
need to place him or her in protec-
tive custody. ' ]

—Doyglas ]. Besharor -

him see his infant child.

The agency apparently viewed the fa-
ther’s report as part of a custody dispute
rather than as a sign of serious danger
to the infant. It decided that the situa-
tion should be handled by the father’s
divorce attorney. Ten days later, the in-

+ fant was killed by either the mother or

the boyfriend. The father sued the agen-
cy, alleging that it breached its statutory
duty to accept and investigate reports.
The jury awarded $300,000 in compen-
satory damages and $700,000 in puni-
tive damages. The punitive damages
award was vacated by the trial judge, but
the compensatory damages were affirmed
on appeal.

Inadequate investigntion. Accepting a re-
port only fulfills the first stage of a child
protective agency’s legal responsibility.
The report must be investigated in ac-
cordance with state law and agency reg-
ulations. Cases of outright failure to
investigate are rare. More common are
claims that the agency, having been giv-
€n reason to suspect that a child is in
danger, failed to conduct a sufficiently
extensive or careful investigation.”

Ina 1991 South Carolina case, Jensen
v. Anderson County Department of Socinl
Services, a school principal reported that
a student showed signs of abuse.? An
agency worker interviewed the child at
school. The child had bruises on his face
and said that his ““father>> had hit him.
Over the next seven weeks, the worker
made repeated but unsuccessful attempts
to contact the child’s mother, trying to
visit the family seven times at various ad-
dresses. Numerous letters and phone
calls went unanswered.

After 60 days, the department classified
the case as “‘unfounded’” and officiaily
closed the investigation. Within a month,
the mother’s boyfriend had beaten to
death another child living in the home.
A wrongful death action was brought
against the child welfare agency, the
worker, and her supervisor, alleging that
the defendants had negligently performed
their statutory duties to investigate and
intervene in child abuse cases. On ap-
peal, the state supreme court held that
the statutory requirement that casework-
ers conduct “appropriate and thorough”
investigations created a duty to investi-
gate and intervene once the caseworker
had seen the child’s injuries.

Failure to place a child in protective custo-
dy. After investigating a child abuse alle-
gation, caseworkers must decide whether
the child is in such immediate danger
that protective custody is needed. The
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consequences of a wrong decision—cither
in favor of substitute care when it is not
“needed or against substitute care when
it is—make this the hardest decision that
agency workers face.

In Tirner v. District of Columbia, a
mother, who had left the family home
because she was being physically abused
by the father, complained to a child pro-
tective agency that the father was not
properly caring for their two children,
an infant and a toddler, and was abusing
them as well.? She said that the father
was on probation for a heroin offense,
was still using drugs, had no source of
income, and was facing possible eviction.
The worker assigned to the case went
to the family’s apartment twice, but left
when he found the outer door locked.
He failed to get a key from the mother
or to call the apartment manager’s phone
number, which the mother had supplied.

The mother continued to call the
agency. A week later, the caseworker
knocked on the door to the father’s
apartment but received no response. Al-
though he heard a child crying inside,
he left without further investigation.

The worker took no further action.
A week later, the infant was found dead,
and the toddler was found in a soiled
and dirty apartment that had no food
in it. Denying a motion to dismiss a
complaint against the District of Colum-
bia for negligence involving its failure to
remove children from their abusive fa-
ther, the District of Columbia Court of
Appeals held that local laws governing
investigations of child abuse by the child
protective agency created a special rela-
tionship between the agency and abused
children. That relationship, the court
said, could be the basis of a claim for
failing to remove children from danger-
ous parents.

Several situations suggest the need to
place a child in protective custody (see
page 32). The presence of any one of
these factors clearly shows that the child
faces an imminent threat of serious in-
jury. The child should be placed in
protective custody quickly, unless the
child’s safety can be ensured by some
other means, and kept there until the
home situation is safe or parental rights
are permanently terminated.

Liability for Violating
Parental Rights

Laws against child abuse and child ne-
glect recognize that parental rights are
not absolute and that society should in-
tervene to protect endangered children.
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Doug Llewlyn

| will generate a large
‘number of immediate

phone calls for your

firm every time.

* a spokesman accident victims
recognize, know and trust
* lower, middle and upper class inquiries

* 12 messages: auto, comp., med. mal.,
and more

« available on an exclusive basis only
+ receive a free VHS within 72 hours

Legal Broadcasting Affiliates

333 Logan Street, Suite 106, Denver CO 80203  Fax: 303-778-9339

Call Tony Crawfurd 8am-3pm, Monday—Friday, Mouhtain Standard Time

1 '800 . 852' 4272 or leave message on

recorder 24 hours daily

People hearin 1,994 languages,

but they seein only one!
, T DOAR'’s
| . {| ‘| Visual Presenter
Projects,

Annotates,
& Records

LIVE on TV!

Documents
Charts
‘ Photos
X-Rays (Pos. & Neg.)
3-D Objects

This is your only performance . .. It's critical!

Call Bonnie or Sam (800) 875-8705
24 Hours a Day, 7 Days a Week

D OAR

DOAR Communications Inc.

743 West Merrick Road, Valley Stream, New York 11580 COMMUNICATIONS|

Circle no. 211 on reader service card.

TRIAL FEBRUARY 1994 33

Circle no. 37 on reader service card.




But the need to protect does not justify
violating parental rights. Several theories
of liability have evolved from cases in
which agency workers have been over-
zealous in their protective efforts.

Unmecessardly intrusive investigations. No
reported case suggests that caseworkers
should not aggressively investigate re-
ports of suspected child maltreatment.
However, caseworkers cannot use the
need to investigate as an excuse to ha-
rass, threaten, or humiliate parents—or
children.

Most lawsuits that concern unneces-
sarily intrusive investigations involve case-
worker examinations of children. For
example, in Beck v. County of Westchester,
an anonymous caller reported seeing
some parents at the beach using a belt
to whip their three daughters.’® The
caller left an address and a family name.
An initial investigation determined that
the named family did not reside at that
address and that the family that did live
there had a daughter and a son, not
three daughters.

Nevertheless, the caseworker went to
the address. No one was home, so she
went to the children’s school with two
police officers. There, the caseworker in-
terrogated the two children about inti-

mate family matters. Even though both
children, ages 13 and 16, denied that
they had ever been mistreated by their
parents, the worker insisted that they
undress down to their underwear so that
she could see if there was evidence of
abuse. She also looked inside their un-
derwear. The Becks sued Westchester

Laws against child abuse
and child neglect recognize
that pavental vights ave
not absolute.

County, alleging that their constitution-
al rights had been violated. The trial
court refused the defendants’ motion
for summary judgment, and the parties
eventually settled. The parents received
$187,500.

Even if there is reasonable cause to
suspect maltreatment, the examination
must not be unnecessarily intimate or
humiliating to the child.!* As a general
rule, intimate examinations should be
performed by medical personnel.'2’ And
all examinations should be done in pri-

vate (with only necessary people present)
and with great concern for the child’s
sensibilities. Except for very young chil-
dren, the examination should be per-
formed by a caseworker of the same sex.

Slanderous investigation. To determine
whether a child is in danger, caseworkers
must inquire into the most intimate of
personal and family matters. It is often
necessary to question parents and their
children and friends, relatives, neighbors,
schoolteachers, day care personnel, and
others who know the family.

Because these interviews arc an inher-
ent aspect of protective investigations,
a worker must overstep the bounds of
necessity to be liable for slanderous in-
vestigation. In Hale v. City of Vinginia
Beach, a father alleged that caseworkers
“maliciously and falsely addressed re-
marks to third persons, the substance of
which were that the plaintiff was an al-
cohelic; that the plaintiff was mentally
unstable and was a very sick man; that
he was guilty of child molestation; that
they were going to take his child or chil-
dren away from him; and that he would
be prosecuted criminally’'3 The case
was settled when the city, although deny-
ing that the workers acted inappropri-
ately, agreed to pay the parents $4,000.
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Wrongfisl vemoval of children. Most mal-
treated children need not be removed
from parental custody—especially not on
an emergency basis. Less than 15 percent
of all substantiated reports result in a
child’s placement in foster care.'4

Most courts have concluded that a de-
cision to remove is akin to a decision to
arrest, not proseciite, so caseworkers have
only qualified immunity from liability
for a wrong decision. ! Clearly, actual
malice or bad faith can be the basis of
liability, but these claims are rare. More
common is a claim that a child was
removed without adherence to formal
statutory requirements or before an ade-
quate investigation determined removal
was necessary. '

Hard as it is to believe, children are
sometimes removed from their homes
before any investigation has been con-
ducted. For example, in Fanning v.
Monsgomery County Childven and Youth
Sevvices, a child welfare agency received
a report of possible child abuse from a
minister.!” Responding to the report, a
caseworker picked up a 10-year-old child
at school and kept the child in custody
until a hearing could take place the next
day. The child was then placed in foster
care before eventually being returned to
the parents.

The parents filed a civil rights action
against the worker and the agency, alleg-
ing that their substantive due process
rights to familial integrity had been vio-
lated. The court allowed the case to pro-
ceed because of the allegation that the
worker never conducted an investigation
before removing the child.

Even if a removal is valid, the failure to
obey a statute mandating court approval
of a child’s continued placement in fos-
ter care results in potential liability un-
less the parents have consented to the
placement.!8

Malicious prosecution. A lawsuit for ma-
licious prosecution is unlikely unless
there are sufficient allegations that an
agency’s decision to file a court action
was made recklessly or in bad faith.
Moreover, caseworkers are often granted
absolute immunity for these decisions
because they are considered part of the
workers® prosecutorial function. But
some courts have treated caseworkers
more like complaining witnesses than
prosecutors, and in these cases the work-
ers have been found to not have abso-
lute immunity.'?

Under what conditions would it be
possible to prove that a decision to pros-
ecute was made recklessly or in bad faith?

The allegations in the case of Doe ».
County of Suffolk have an all-too-familiar
ring to them.2°

A mother sued the worker and the
agency, alleging that a caseworker had
filed a petition against both parents after
the mother called and told the police
that her husband had sexually abused
their child. Apparently, there was no
reason to suspect the mother had been
abusive or neglectful, and the county at-
torney withdrew the petition against her
before the trial. The court allowed the
mother’s lawsuit to continue.

Dusclosuve of confidentinl information.
Child protective agency records contain

As a geneval vule, intimate
examinations should be
performed by medical
personnel.

information about the most private as-
pects of personal and family life. Wheth-
er or not the information is true, its
improper disclosure can violate the sen-
sibilities of all those involved and can
be deeply stigmatizing. All states have
laws making these records confidential,
and most have enacted specific provi-
sions making unauthorized disclosures
of information a crime. Some states also
impose civil liability for unauthorized
disclosures.

Not many lawsuits seem to be based
on improper disclosure of confidential
information. Mastin v. Weld is an exam-
ple of one thatis.?! A father accused of
sexually abusing his 13-year-old daugh-
ter “‘alleged that defendants intentional-
ly leaked information about the case to
the county commissioners, with whom
{the father], as a member of the county
council, regularly met, and also to the
press. . . 22 The court held that this
was an actionable claim. At trial, how-
ever, the parents were unable to prove
their claim. In fact, they were ultimately
required to pay attorneys’ fees and court
COStS.

Disheartening Statistics

Despite a major setback in the DeShaney
case, the case law supporting lability
claims for inadequate or incompetent
child protective services has strengthen-
ed in recent decades. Sadly, the increase
in successful lawsuits also reflects the
continuing inadequacies of the child pro-

tective system. This should dishearten
us all. O
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